State of California
Office of Administrative Law

In re: NOTICE OF APPROVAL IN PART AND
Board of Environmental Safety, Department WITHDRAWAL IN PART OF REGULATORY
of Toxic Substances Control ACTION

Regulatory Action:

Government Code Section 11349.3
Title 22, California Code of Regulations :

APPROVED: OAL Matter Number: 2023-0419-01

Adopt sections: 66271.71, 66271.72

Amend sections:

Repeal sections: 66271.15 [renumbered as OAL Matter Type: Emergency (E)
66271.71], 66271.18
[renumbered as 66271.72]

WITHDRAWN:

Adopt sections:

Amend sections: 66271.14
Repeal sections:

This deemed emergency action by the Board of Environmental Safety is a revision of
the process for appealing the Department of Toxic Substances Control's decisions to
grant, issue, modify or deny hazardous waste facility permits. These emergency
regulations align with statutory changes made in Senate Bill 158 (Stats. 2021, c. 73)
and will remain in effect until repealed by the Board of Environmental Safety, pursuant
to Health and Safety Code section 25125.4.

OAL approves the sections listed as APPROVED above pursuant to section 11349.3 of
the Government Code. This regulatory action becomes effective on 5/1/2023.

The section listed as WITHDRAWN above were withdrawn from OAL review pursuant to
Government Code section 11349.3(c).

Date: May 1, 2023 W

Thanh Huynh
Senior Attorney

For: Kenneth J. Pogue
Director

Original: Jeanne Rizzo, Chairperson
Copy: Meredith Williams, Director of
DTSC, and Gregory Forest
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REGULATORY TEXT

Note: Proposed changes are illustrated with additions in underlining to show where the new text
is being added. Proposed text for deletion (repeal) is shown in strikethrough.

Repeal Title 22, division 4.5, chapter 21, article 1, section 66271.15.
66271 15-Stays-of Contested-RermitConditions-

La)-Stays—{Harequestforreview-of a-permitis-granted,-the-effect of-the contested-permit
conditions-shall-be-stayed-and-shall-notbe-subjecttojudiciatreview-pending-final-Department
actionfthe-permitinvolvesa-newfacility-the-applicantshallbe-without-a-permitfor-the
proposed-new-facility:

2)-YUneontested-conditions-which-are-not-severable from-those-contested-shall-be-stayed
togetherwith-the-contested-conditions—Stayed-provisions-of-permitsforexisting-facilities
shall-be-identified-by-the-Department—All-other-provisions-of-the- permitforthe-existing
faeui%hamemam—fuuy—eﬁeetive—and—en#emeabl&

(b)-Stays-based-on-cross-effects—-A-stay-may-be-granted-based-on-the-grounds-that-an-appeal-te
the-Department-undersection-66274-18-of one-permit-may-result-in-changes-to-another-permit
onlrwhen-each-ofthe-permits-involved-has-been-appealed-to-the Deparmentand-the
Bepartment-has-aceepted-each-appeal

{ey-Any-facility-oractivity-holding-an-existing-permit-shall:
4y-comply-with-the-conditions-ofthat permit during-any-modification-orreveocation-and
reissuance-proceeding-whdersecton66274-4and
{2)>-tothe-extent-conditions-of-any-new-permit-are-stayed-under-this-sectioncomplywith-the
conditions-ofthe existing-permit-which-correspond-to-the stayed-conditions—unless

compliance-with-the-existing-conditions-would-be technologically-incompatible-with
comphiance-with-otherconditions-ofthe-newpermitwhich-have-not-been-stayed:

Authoritycited-Sections-208-25150-and-25159 Health-and-Safety-Code:
Reference-Sections25459-and-25459-5-Health-and-Safety-Code-40-CFR-Section—124-16-
Repeal Title 22, division 4.5, chapter 21, article 1, section 66271.18.
66211.—18.—;&ppeaLef—DeeisienMe—@;antrlssué—MeéifyTe-pDeny-PeFmitsf

@)y Within-30-days-after-a-final-permit-decision—for-a-decision-under-section-66270-28-to-deny-a
permitforthe-active life-of a-hazardous-waste-management-facility-erunitl-has-been-issued
gnder-section-66274-14-any-person-who-filed-comments-on-that-draft-permit-or-participated-in
the-public-hearing-may-petition-the-Department-to-review-any-condition-of the-permit-decision-
Ary-persen-who-falled-to-file- commentsorfailed-to-participate-inthe-public-hearing-on-the-draft
permit may-petition-for-administrative-review-only-to-the-extentof thechanges-from-the-draft-to
the-final-permit decision—Any-person-may-petition-the Department-to-review-any-condition-of-a
tempeorary-autherization-under-section-86270-42(H—The-30-day-period-within-which-a-persen
may-requestreviewunderthis-section-begins-with-the-service-of-notice-of-the-Departments
action-unless-a-later-date-is-specified-in-that-notice—The-petition-shall-include-a-statement-of the

1



reasons-supporting-that-reviewincluding-a-demonstration-that-any-issues-being-raised-were
raised-during-the-public-comment-period-{including-any-public-hearing)-to-the-extent-required-by
these-regulations-and-when-appropriatea-showing-that the-condition-in-question-is-based-on:

(4%&%49@9#&@%%9@%%%@4%19&%%%%&%

{2)-an-exercise-of discretion-or-animporant-policy-considerationwhich-the Department
should—in-its-discretion—review-

(b)—'Fhe—Depaﬁment—may-ais&deeide@%m&aﬁve%e%view—aﬂ%eendﬁmn—eian%pepmiﬁssaeé
under-thischapter—The-Department-shall-act-underthis-subsection-within-30-days-of-the-service
date-of-notice-of the-Deparments-action-

{e)Withina-reasonable-time-following-the-filing-ofthe-petition-forreview-the-Deparment-shall
issue-an-order-either-granting-or-denying-the-petition-forreviewPublic-notice-of-any-grant-of
review-by-the-Department-under-subsection-{aj-of this-section-shall-be-given-as-provided-in
section-66271-9-Public-netice-shall-set-forth-a-briefing-schedule for-the-appeatand-shall state
that-any-interested-person-may-filea-written-argument-Notice-of denial-ofreviewshallbe-sent
only-to-the-persen{s)-requesting-review-
{dyWhen-areview-has-been-nitiated-pursuant-to-subsection-{ayor{b)-of this-section-the-order
denying-review-or-the-decision-on-the-merits-shall-constitute-the- Department's-final-permit
decision-and-shall-be-effective-on-the-date-ofmailing-ofthe-order-denying-review-or-decision-on
the-merits:

(e)#ﬁa@e@m#ée@s@#e&aee%eﬂe%he@epaﬁmen@unde%bseeﬁen{a}e%sseetien—is
a-prerequisite-to-seekingjudicial-review-of the-Departments-decision- '

(@—Lf—a—pemﬂt—éeeisien—is—pené%ng—en—thedate-this—seetien—is—amended%e—eﬁminate—a—heaﬁhg
ander-the-Administrative-Procedure-Act-this-section-shall-be-applied-as-follows:

H-fa-Statement-of-lssues-or-Aceusation-was-issued-prior-to-the-effective-date-of-the
amendment-the-proceeding-shall-continue-under-theregulation-ineffectwhen-the
Administrative-Procedure-Act-proceeding-was-nitiated-

2Hf-a-Statement-of-lssues-or-Acecusation-has-rotbeen-issued-prior-to-the-effective-date-of
the-amendment the-proceeding-shallbe-governed-by-the-amended-regulation-

Authority-cited-Sections-25150-25159-and-58042,-Health-and-Safety-Code-

Reference-Sections-25469-5-25186,-25186-4-and-25200-Health-and-Safety-Code40-CER
Section-124-19-

Add Tile 22, division 4.5, chapter 21, article 4 to read:

Article 4. Board of Environmental Safety




Authority: Health and Safety Code section 25125.4.

Reference: Health and Safety Code sections 25125 - 25125.9.

Add Title 22, division 4.5, chapter 21, article 4, section 66271.71 to read:
66271.71 Stays of Permit Decisions Pending Appeal by the Board of Environmental Safety.

(a) Automatic Stay. If notice of an appealis filed with the Board of Environmental Safety
(“Board”) pursuant to paragraph (3) of subsection (a) of Section 66271.72, the effect of
the final permit decision shall be stayed until the later of either the dismissal of a petition
in full pursuant to subsection (b) of section 66271.72, or the denial of a petition on the
merits pursuant to subsection (d) of section 66271.72. If the permit involves a new
facility, the applicant shall be without a permit for the proposed new facility while the stay
remains in effect.

(b) Effect of Stay. The effect of the stay imposed under subsection (a) of this section shall
be limited to the issues that are accepted by the Board pursuant to subsection (b) of
section 66271.72. Uncontested conditions which are not severable from those
contested shall be stayed together with the contested conditions. Stayed provisions of
permits for existing facilities shall be identified by the Board in the initial order issued
pursuant to subsection (b) of section 66271.72. All other provisions of the permit for the
existing facility shall remain fully effective and enforceable.

(c) Temporary Authorizations. If notice of an appeal is filed with the Board pursuant to
paragraph (2) of subsection (a) of section 66271.72, the permittee shall be without the
temporary authorization until the appeal is decided by the Board pursuant to subsection
(d) of section 66271.72. :

(d) Existing Permits. Any facility or activity holding an existing permit shall; T

(1) comply with the conditions of that permit during any modification or revocation
and reissuance proceeding under section 66271.4: and

(2) to the extent conditions of any new permit are stayed under this section, comply
with the conditions of the existing permit which correspond to the stayed
conditions, unless compliance with the existing conditions would be
technologically incompatible with compliance with other conditions of the new
permit which have not been stayed.

(e) Existing Stays. Any stay in effect on May 1, 2023 shall terminate on May 31, 2023
unless notice of an appeal is filed with the Board pursuant to subsection (a) of section
66271.72 on or before May 31, 2023, in which case the stay shall be extended until the
later of either the dismissal of a petition for review in full pursuant to subsection (b) of
section 66271.72, or the denial of a petition on the merits pursuant to subsection (d) of
section 66271.72.

Authority: Health and Safety Code section 25125 .4.

Reference: Health and Safety _Code sections 25125 and 25125.2.
Add Title 22, division 4.5, chapter 21, article 4, section 66271.72 to read:

66271.72 Appeal of Decisions to Grant, Issue, Modify; or Deny Permits.




(a) Petitioning for review of a final hazardous waste facility permit decision.

(1) Matters Subject to Appeal. The Board of Environmental Safety (“‘Board”) hears
and decides appeals from decisions tc grant, issue, modify or deny hazardous
waste facility permits, except that class 1 permit modification decisions are not
subject to appeal. Appeals are limited to decisions made by the Department’s
Permitting Division pursuant to chapter 6.5 of division 20 of the Health and Safety
Code, and do not encompass decisions made by the Department’s Permitting
Division pursuant to other statutes, including but not limited to the California
Environmental Quality Act at division 13 of the Public Resources Code.

(2) Appeals of Temporary Authorization Decisions — Expedited Process. Any person
may appeal the decision fo approve or deny a temporary authorization, by filing a
notice of appeal using Special Appeal Form BES 2302 no later than 30 calendar
days after notice of the decision pursuant to paragraph (1) of subsection (f) of
section 66270.42. The notice of appeal shall include a brief statement explaining
why the appellant’'s appeal should be granted. Upon receipt of Special Appeal
Form BES 2302, the Board Clerk shall request that the Department’s Permitting
Division file a brief statement responding to the notice of appeal no later than 30
days after receipt of the request. The appeal shall be decided by the Board at a
hearing held pursuant to subsection (c) of this section without issuing an initial
order pursuant to subsection (b) of this section. Paragraphs (3). (4), (5). and (6)
of subsection (a) of this section are not applicable to appeals filed pursuant to

this paragraph.

(3) Initiating an Appeal; Timing. Except as provided in paragraph (2) of subsection
(a) of this section, an appeal from a decision to grant, issue, modify or deny a
hazardous waste facility permit shall be initiated by the filing of both of the

following:

(i) Standard Appeal Form BES 2301 no later than 30 calendar days after
notice of the final permit decision pursuant to either subsection (a) of
section 66271.14 or paragraph (1) of subsection (f) of section 66270.42:
and

(i)  apetition meeting the requirements of paragraph (4) of subsection (a) of
this section no later than 60 calendar days after notice of the final permit
decision pursuant to either subsection (a) of section 66271.14 or
paragraph (1) of subsection (f) of section 66270.42.

(4) Petition; Statement of Reasons. The petition filed pursuant to subparagraph (ii)
of paragraph (3) of subsection (a) of this section shall contain a statement of
reasons raising one or more issues with the decision to grant, issue, modify or
deny the permit, or with the inclusion or omission of any condition(s) in the
permit. Except as provided in paragraphs (6) and (7) of subsection (a) of this
section, the petition shall demonstrate that all issues raised in the statement of
reasons relate to matters that appeared for the first time in the final permit, or
were previously raised in comments or testimony provided to DTSC during public
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review of the draft permit or modification, which shall be supported by citations to
the final permit record described in section 66271.17, including the document
. name and page number.

(5) Standing to File. After filing a timely notice of appeal, and subject to paragraphs
(6) and (7) of subsection (a) of this section, only a person who filed comments on
the draft permit or participated in the public hearing (if any) on the draft permit,
may file a petition pursuant to subparagraph (i) of paragraph (3) of subsection
(a) of this section.

(B) Failure to Participate. Any person who failed to file comments with the
Department’s Permitting Division, or failed to participate in the public hearing (if
any) on the draft permit, may file a petition with the Board, which must contain a
statement of reasons raising one or more of the issues listed in paragraph (3),
but the petition shall be limited to matters that appeared for the first time in the
final permit or issues that could not have been raised during public review of the

_draft permit,

(7) Board Discretion to Accept Petitions. By majority vote at a public meeting and
upon a showing of good cause, the Board in its discretion may waive the -
application of paragraphs (5) and (6) of subsection (a) of this section.

(b) Initial Order. At a noticed public meeting held no less than 30 calendar days following
the filing of a petition pursuant to subparagraph (i) of paragraph (3) of subsection (a) of
this section, the Board shall determine whether the petition is supported by a statement
of reasons meeting the requirements of either paragraphs (4) and (5) of subsection (a) of

. this section or paragraph (6) of subsection (a) of this section. Except as provided in
paragraph (7) of subsection (a), the Board shall dismiss any petition that does not meet
either of these requirements. The Board shall issue an initial order addressing the
following:

(1) either accepting or dismissing the petition in full or in part.

(2) setting forth a briefing schedule if any portion of the petition is accepted for
review,

(3) consolidating proceedings if multiple appeals are filed.

(c) Decision on the Merits. The Board shall decide the issues raised in the petition and
accepted for review pursuant to subsection (b) of this section at a public hearing
conducted pursuant to article 10 of chapter 4.5 of division 3 of title 2 of the Government
Code. The appellant shall bear the burden at the hearing to establish that the
Department’s final permit decision is based upon one or more of the following:

(1) afinding of fact or conclusion of law which is clearly erroneous; or

(2) an abuse of discretion concerning an exercise of discretion or an important policy
consideration within the Board’s jurisdiction, which the Board should, in its
discretion, review; or

(3) asignificant procedural error, including but not limited to a failure to proceed in a
manner that is required by law or regulation.




(d) Final Order. If the Board concludes that the appellant has not satisfied its burden as set
forth in subsection (c) of this section, it shall deny the petition and terminate the stay
imposed under section 66271.71. |f the Board concludes that the appellant has satisfied
its burden as set forth in subsection (c) of this section, it shall grant the petition, and
enter an order vacating and setting aside the final permit decision in full or in part and

(1) directing the Department’s Permitting Division to deny the permit; or

(2) retaining jurisdiction over the matter and directing the Department’s Permitting
' Division to address the issues sustained by the Board, which shall be reviewed
and considered by the Board at a subsequent public meeting; or

(3) directing the Department’s Permitting Division to prepare a new draft permit in
accordance with applicable laws and requlations, in which case the Department’s
subsequent final permit decision shall be subject to review by the Board upon the
timely filing of an appeal in accordance with paragraph (3) of subsection (a) of
this section. -

(e) Judicial Review. Following a decision to grant, issue, modify or deny a hazardous waste
facility permit by the Department, the filing of an appeal with the Board pursuant to
subsection (a), and either the dismissal of a petition in full pursuant to subsection (b), or
the issuance of a final order pursuant to subsection (d), is a prerequisite to seeking
judicial review of the Department’s final permit decision. Decisions of the Department’s
Permitting Division that are not subject to appeal to the Board pursuant to paragraph (1)
of subsection (a) of this section shall be final for purposes of judicial review when
decided by the Department’s Permitting Division.

(f) Existing Appeals. Any appeal that was filed with the Board before May 1, 2023 shall be
deemed dismissed by the Board unless a notice of appeal is filed with the Board
pursuant to paragraph (2) of subsection (a) of this section, or subparagraph (i) of
paragraph (3) of subsection (a) of this section on or before May 31, 2023.

(q) Notice of Appeal Forms. Standard Appeal Form BES 2301 (issued March 23, 2023) is
the standard appeal form used to provide notice of an appeal pursuant to subparagraph
(i) of paragraph (3) of subsection (a) of this section. Special Appeal Form BES 2302
(issued March 23, 2023) is the special appeal form used to provide notice of an appeal
pursuant to paragraph (2) of subsection (a) of this section. Standard Appeal Form BES
2301 (3/23/23) and Special Appeal Form BES 2302 (3/23/23) are hereby incorporated
" by reference.

Authority: Health and Safety Code section 25125.4.

Reference: Health and Safety Code sections 25125 and 25125.2.




STATE OF CALIFORNIA BOARD OF ENVIRONMENTAL SAFETY

NOTICE OF APPEAL - STANDARD
Standard Appeal Form BES 2301 (3/23/23)

Directions: Any person wishing to dispute the Department of Toxic Substances Conftrol's decision to |
grant, issue, modify, or deny a hazardous waste facility permit may appeal the Department’s written
decision by completing this form and seeking review of the decision by the Board of Environmental ‘
Safety in accordance with 22 CCR 66271.18.

Notice is given that the party below hereby appeals the hazardous waste facility permit decision of the
Department as authorized by Health and Safety Code section 25125.2.

Appellant Name: =

Email:

Address:

Represented by Legal Counsel (if any):

DTSC Case Number of Permit Decision Being Appealed (if known):

D_c:Te of Mailed Notice of Permit Decision Being Appealed:

Facility Name and Address:

This Appeal is filed by (select one of the following boxes):

| The facility owner or opércﬁor

] A member of the public
IMPORTANT NOTE - PLEASE READ CAREFULLY
This notice must be filed with the Board of Environmental Safety at 1001 | Street, 25t FHoor, P.O. Box 806,
Sacramento, CA, 95814-0806 or via email to appeals@bes.ditsc.ca.gov or using the website portal at
bes.dtsc.ca.gov no later than 30 days after the date of the mailed notice of the final hazardous waste facility

permit decision being appealed.

DO NOT USE THIS FORM if you are appealing the decision to grant or deny a temporary authorization. Instead,
please use Special Appeal Form BES 2302.



Petition for Review with Statement of Reasons Required. No laterthan 60 days after notice of the final hazardous
waste facility permit decision, you are required to file a petition with the Board in accordance with 22 CCR
66271.18. The petition must contain a statement of reasons raising one or more issues with the decision to grant,
modify, or deny the permit, or with the inclusion or omission of any condition(s) in the permit.

Failure to Participate in Public Review Process. If you did not file comments on the draft permit or modification,
or participate in a public hearing (if any) regarding the draft permit or modification, your appeal will be limited
to matters that appeared for the first time in the final permit, issues that could not have been raised during public
review of the draft permit, or changes to the modification that did not appear in the request for modification. If
this applies to you, then you must request a waiver from the Board (see below).

| was unable to participate in the draft permit review process and hereby request the Board

o grant me permission to file a petition that is not limited to the following: matters that appeared
for the first time in the final permit, issues that could not have been raised during public review
of the draft permit, or changes to the modification that did not appear in the request for
modification.

EXPLANATION (OPTIONAL):

Signature:
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STATE OF CALIFORNIA ~ BOARD OF ENVIRONMENTAL SAFETY

NOTICE OF APPEAL — TEMPORARY AUTHORIZATION
Special Appeal Form BES 2302 (3/23/23)

Directions: Any person wishing to dispute the Department of Toxic Substances Control's decision to
grant or deny a temporary authorization may appeal the Department’s written decision by completing
this form and seeking review of the decision by the Board of Environmental Safety in accordance with
22 CCR 66271.18.

Notice is given that the party below hereby appeals the decision by the Department to grant or deny
a temporary authorization, as authorized by Health and Safety Code section 25125.2.

Appellant Name:

Email:

Address:

Represented by Legal Counsel (if any):

DTSC Case Number of Permit Decision Being Appealed (if known):

Date of Mailed Notice of Permit Decision Being Appealed:

Facility Name and Address:

IMPORTANT NOTE — PLEASE READ CAREFULLY

This notice must be filed with the Board of Environmental Safety at 1001 | Street, 25" Floor, P.O. Box 806,
Sacramento, CA, 95814-0806 or via email to appeals@bes.disc.ca.gov or using the website portal at
bes.dfsc.ca.gov no later than 30 days after the date of the mailed notice of the decision by DTSC to grant the
class 2 modification and/or temporary authorization being appealed.

ONLY use this form if you are appealing the decision to grant or deny a temporary authorization. To appeal any
other permit decision, please use Standard Appeal Form BES 2301.



EXPLANATION (REQUIRED): In the space provided below, please explain why the Board should grant
this appeal (you may attach up to two (2) additional pages).






